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PUBLIC SECTOR EQUALITY DUTY – GUIDANCE FOR MEMBERS 

What is the duty? 

In making decisions on the attached reports, Members are reminded of their legal 
duty under section 149 of the Equality Act 2010 to have due regard to the need to:-  

(i) eliminate discrimination, harassment and victimisation; 
(ii) advance equality of opportunity between those who share a protected 

characteristic and persons who do not share it; and 
(iii) foster good relations between those who share a protected 

characteristic and persons who do not share it. 

The “protected characteristics” under the legislation are: age; disability; gender 
reassignment; pregnancy and maternity; race; religion or belief; sex; sexual 
orientation; and (in relation to point (i) above only) marriage and civil partnership. 

How can Members discharge the duty? 

To ‘have due regard’ means that in making decisions, Members must consciously 
consider the need to do the three things set out above. This requires a conscious 
approach and state of mind. The duty must influence the final decision. 

However, it is not a duty to achieve a particular result (e.g. to eliminate unlawful racial 
discrimination or to promote good relations between persons of different racial 
groups). It is a duty to have due regard to the need to achieve these goals. 

How much regard is ‘due’ will depend upon the circumstances and in particular on the 
relevance of the needs to the decision in question. The greater the relevance and 
potential impact that a decision may have on people with protected characteristics, 
the higher the regard required by the duty. 

What does this mean for Committee/Full Council decisions? 

Members are directed to the section in reports headed ‘Council Priorities, 
Implications and Risk”. This will indicate whether or not an Integrated Impact 
Assessment (IIA) has been carried out as part of the development of the 
proposals and, if so, what the outcome of that assessment is. 

An IIA will be appended to a report where it is likely, amongst other things, that the 
action recommended in the report could have a differential impact (either positive or 
negative) upon people from different protected groups. The report author will have 
assessed whether or not an IIA is required. If one is not required, the report author 
will explain why that is. 

Where an IIA is provided, Members should consider its contents and take those into 
account when reaching their decision. Members should also be satisfied that the 
assessment is sufficiently robust and that they have enough of an understanding of 
the issues to be able to discharge their legal duty satisfactorily. 

For more detailed guidance please refer to the following link:- 
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.equalityhu
manrights.com%2Fsites%2Fdefault%2Ffiles%2Ftechnical_guidance_psed_scotland.
docx&wdOrigin=BROWSELINK 
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LICENSING SUB-COMMITTEE 
 

FRIDAY, 2ND FEBRUARY, 2024 
 
Present:  Councillors A Stirling (Chair), M Ewenson (Vice-Chair), G Crowson, 

J Gifford, M Grant (as substitute for L Mcwhinnie), T Mason, R Menard 
and J Nicol. 

 
Apologies:  Councillor L Mcwhinnie.    
  
Officers:  Barbara Alexander (Solicitor), Kelly Bissett (Trainee Solicitor), Nicole 

Chidester (Committee Officer), and Lynsey Kimmitt (Principal Committee 
Officer).  

 
Also in attendance: Sergeant Neil Grant (Police Scotland). 
  
 

1 SEDERUNT AND DECLARATION OF MEMBERS' INTERESTS 
 
The Chair asked Members if they had any interests to declare, in terms of the 
Councillors’ Code of Conduct. There were no interests declared. 
  

2A PUBLIC SECTOR EQUALITY DUTY 
 
In taking decisions on the undernoted items of business, the Committee agreed, in 
terms of Section 149 of the Equality Act 2010:- 
  
(1)       To have due regard to the need to:- 
  

(a)  eliminate discrimination, harassment and victimisation; 
  

(b)  advance equality and opportunity between those who share a protected 
characteristic and persons who do not share it; and 

  
(c)  foster good relations between those who share a protected characteristic and 

persons who do not share it, and 
  

(2)       to consider, where an Integrated Impact Assessment has been provided, its 
contents and to take those into consideration when reaching a decision. 

 
2B CONFIDENTIAL INFORMATION 

 
The Sub-Committee agreed, in terms of Section 50A (2) of the Local Government 
(Scotland) Act 1973, as amended, to exclude the public and media representatives 
from the meeting for Items 5, 6 and 7 of the business below on account of the likely 
disclosure of confidential information in breach of the obligation of confidence. 
  
 

3 MINUTE OF THE MEETING OF 8 DECEMBER 2023 
 
There had been circulated and was approved as a correct record the Minute of the 
Meeting of the Licensing Sub-Committee of 8 December 2023. 
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4 TAXI FARE REVIEW - INITIAL REPORT 
 
There had been circulated a report dated 23 January 2024, by the Director of 
Business Services which (1) set out the timeline for the annual review of the 
Aberdeenshire Fare Scale and (2) sought authorisation of the Sub-Committee to 
undertake the Taxi Fare review. 
  
The Licensing Authority had a statutory obligation to review taxi fares every 18 
months.  The last review which involved a fare increase and changes to festive 
season hours, was finalised by the Sub-Committee at their meeting on 10 February 
2023 and took effect from 1 April 2023.  At the same time, the Sub-Committee agreed 
to review Taxi Fares on an Annual basis rather than the statutory 18 months.   
  
Officers intended to use the Engage platform and local press to raise awareness of 
the consultation. Members asked if there was an opportunity to ask the trade about 
their capacity to deal with demand. Officers advised that the Taxi Fare Review was a 
legislative requirement. Engagement on wider topics could occur separately to but still 
aligned with the Fare Review process.  
  
Members asked if the Fare Review process could specifically provide an option for 
consultees to comment on the Festive Season tariff and if it was successful/utilised 
following the last review. Members were assured that comments on the festive season 
hours would be welcomed and considered competent.   
  
Having considered the report, Members agreed to:- 
  
(1)          approve the current Fare Scale, listed as Appendix 1 to the report, as the 

proposal for the purposes of pre-consultation with the taxi trade in order to 
reach an agreed proposed Fare Scale to use as the basis for the formal public 
consultation exercise; and 
  

(2)          authorise Officers to co-ordinate the process of the review of the Fare Scale. 
 

5 APPLICATION FOR GRANT OF TAXI DRIVER'S LICENCE (CASE NO. 1089) 
 
There had been circulated a report dated 15 January 2024, by the Director of 
Business Services, which (1) requested that consideration be given to an application 
for the grant of a taxi driver’s licence (identified as Case No. 1089), in respect of which 
the Chief Constable had made a representation, and (2) detailed information relevant 
to the application. 
  
This application was presented to the Sub-Committee on 13 October 2023, but was 
deferred to allow for any further evidence and to seek clarification on details 
surrounding the charge, if possible.  
  
Following the publication of the agenda pack for this meeting, officers were notified 
that the applicant’s court cases were disposed. There were no longer any charges 
against the applicant. Police Scotland confirmed this and notified officers that they 
were withdrawing their representation.  
  
The licence was granted under delegated powers and the Sub-Committee did not 
consider the case. 
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6 APPLICATION FOR GRANT OF TAXI DRIVER'S LICENCE (CASE NO. 1093) 
 
There had been circulated a report dated 22 December 2023, by the Director of 
Business Services, which (1) requested that consideration be given to an application 
for the grant of a taxi driver’s licence (identified as Case No. 1093), in respect of which 
the Chief Constable had made an objection, and (2) detailed information relevant to 
the application. 
  
Having heard from the applicant’s representative and the Chief Constable's 
representative, the Sub-Committee agreed unanimously:- 
  
(1)         that there was enough evidence before the Sub-Committee to allow a 

determination to be made; and  
  

(2)         to REFUSE the application for a taxi driver's licence on the basis that the 
applicant was not a fit and proper person to hold a licence. 

  
 

7 APPLICATION FOR GRANT OF TAXI DRIVER'S LICENCE (CASE NO. 1094) 
 
There had been circulated a report dated 22 December 2023, by the Director of 
Business Services, which (1) requested that consideration be given to an application 
for the grant of a taxi driver’s licence (identified as Case No. 1094), in respect of which 
the Chief Constable had made a representation, and (2) detailed information relevant 
to the application. 
  
Having heard from the applicant’s representative and the Chief Constable's 
representative, the Sub-Committee agreed unanimously:- 
  
(1)         that there was enough evidence before the Sub-Committee to allow a 

determination to be made; and  
  

(2)       to GRANT the application for taxi driver's licence for a period of 3 years. 
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 Environment and Infrastructure Services 
 

 

REPORT TO BUSINESS SERVICES’ LICENSING SUB-COMMITTEE – 19 April 
2024 
 
CIVIC GOVERNMENT (SCOTLAND) ACT 1982 
CIVIC GOVERNMENT (SCOTLAND) ACT 1982 LICENSING OF SHORT-TERM 
LETS ORDER 2022 
APPLICATION FOR GRANT OF SHORT-TERM LET LICENCE 
DARROCH VIEW, 18 BRAEMAR ROAD, BALLATER, AB35 5RL 
 
1 Executive Summary/Recommendations 
 
1.1  An application for the grant of a Short-Term Let Licence in respect of a 

secondary let has been received which has attracted an objection from a 
Member of the Public and so requires the Sub-Committee to determine the 
application. 

 
1.2 It is recommended that the Sub-Committee considers the materials 

before them and –  
 

1.2.1 As a preliminary matter, determines whether the objection to the 
application is competent and/or relevant to the application to be 
determined as outlined at Section 3.9 of the report below; 
 

1.2.1.1 If the objection is found to be neither competent or relevant 
it cannot be taken into account when determining the 
application. Therefore, there is no requirement to proceed 
further with the hearing and the application can be granted. 
 

1.2.1.2 If the objection is found to be competent or relevant then 
the Sub-Committee should proceed to conduct the hearing 
as per the procedure set out at Appendix 6 to this Report. 

 
Thereafter the Sub-Committee should –  
 
1.2.2 Determine whether there is enough evidence before the Sub-

Committee to allow a determination to be made, or whether the 
Sub-Committee needs to defer consideration of the matter to the 
next available meeting; and 

 
1.2.3 Where the Sub-Committee has concluded that there is sufficient 

evidence before them to allow a determination to be made, to 
consider whether the application should be granted or refused. 

 
2 Decision-Making Route 
 
2.1 This application has not been presented to the Sub-Committee previously. 
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3. Discussion  
 
 Application 
 
3.1 Anne Petersen of The Old Farmhouse, Denside of Durris, AB31 6DU, 

submitted an application for the grant of a short-term let licence in respect of 
premises known as Darroch View, 18 Braemar Road, Ballater, AB35 5RL, on 
29th August 2023. 

 
3.2 A copy of the summary application form is attached as Appendix 1 to this 

Report. 
 
 Consultations 
 
3.3 The Chief Constable, the Fire Service, Planning Services, Building Standards, 

were consulted on the application. 
 
3.4 None of the consultees had comments to make in respect of the application. 
 
3.5 The application and supporting documents have been verified by 

Environmental Health. An inspection of the premises has been carried out and 
no issues were identified. Officers will be happy to answer any questions 
Members may have during the hearing. 

   
3.6 At the same time the applicant was required to display a site notice at the 

premises advising members of the public that an application had been made. 
 
3.7 The following objection has been lodged in response to the display of the site 

notice: 
 

(a) Diane Mulholland, by letter dated 14th September 2023, received on 15th 
September 2023 

 
3.8 A copy of the objection is attached as Appendix 2 to this report. 
 
3.9 As a Preliminary matter, Members should consider and determine whether the 

objection is competent and/or relevant. Officers offer the following advice: 
 
 (a)  Information relating to building warrants and change of use planning 

consent are enforceable under the Building Regulations and Planning 
Legislation and are not matters which the Licensing Authority can take 
into account when determining this application. 

 (b)   Noise issues may be relevant to the grounds of refusal for the 
application.  Control of noise is covered in the conditions that will attach 
to any licence granted by the Committee and the licence holder will 
require to comply with those conditions in operating their STL Licence. 

 (c) Soundproofing of the flat may be relevant but would equally apply to all 
of the flats contained within the building as a potential solution to noise 
nuisance.  This would apply whether the flats are used for rental or are 
occupied as residential dwellings. 

 (d) Failure to supply signage relating to CCTV is enforceable under data 
protection legislation and is not a matter that can be considered by the 
Licensing Authority in determining this application. 
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 (e) The Licensing Authority has no control over third party websites.  The 

issue regarding the alleged publication of a photograph of the wrong 
property on a website is a matter that the objector would require to take 
up directly with the operator of the particular website. 

 (f) Impact on neighbours in terms of potential anti-social behaviour may 
relate to one or more of the grounds of refusal set out in the legal test. 

 (g) Parts of the objection may be relevant to protected characteristics.  To 
that end an Integrated Impact Assessment (IIA) has been completed and 
is referred to at Section 4.5 of this report.  This is a material 
consideration which requires to be considered by the Committee. 
However, Members should note that the evidence supporting a material 
consideration must be extensive to outweigh the Committee’s statutory 
duty to determine this application in line with the grounds of refusal set 
out in the legal test. 

  
  It is therefore the view of officers that parts of the objection can be 

considered competent and relevant. 
 
3.10 The objection was intimated to the Applicant by letter dated 9th November 

2023. 
 
3.11 The Applicant and Objector were requested to attend the meeting on 4th April 

2024. All parties were given copies of this Report, the legal background, 
procedures for remote licensing hearings and the Guidance Document for 
Applicants and Objectors on procedures for licensing hearings.   

 
3.12 All parties have been given the option of participating in the hearing by way of 

written submission and/or by telephone.  Any written submissions will be 
circulated to Sub-Committee Members and all parties prior to the meeting 
taking place, where it is possible to do so.  Such written submissions will form 
Appendix 3 to this report. 

 
 Procedure 
 
3.13 Each application should be considered on its own merits. 
 
3.14 The legal test to be applied is attached as Appendix 5 to this Report. 
 
3.15 Members should follow the procedures set out at Appendix 6 to this Report.  
 
 Options for Disposal 
 
3.16 The Sub-Committee’s options in disposing of the Application are: 
 

(a) To defer consideration of the application to allow further evidence to be 
provided to the Sub-Committee 

(b) To grant the licence as applied for subject to standard conditions 
(c) To grant the licence subject to specific conditions in addition to standard 

conditions 
(d) To refuse to grant the licence 

 
3.17 When coming to a decision, the Sub-Committee must consider the contents of 

this report, the evidence heard, and the grounds of refusal outlined in the 
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Legal Test attached at Appendix 5.  Supplementary advice and information 
can be requested, if required. 

 
3.18  If the Sub-Committee refuses the application, the same applicant cannot apply 

again for a period of one year, unless there are material changes in 
circumstances. 

 
 Date by which application must be determined 
 
3.19 Section 3 of the Civic Government (Scotland) Act 1982 requires a licensing 

authority to determine an application within 12 months of the date of receipt of 
the application.   

 
3.20 This application must be determined by 28th August 2024 
 
 Duration of Licence 
 
3.21 Where the Committee determines that the application should be granted, 

Paragraph 8(2) of Schedule 1 to the 1982 Act provides that a licence shall 
have effect –  

 
(a) For a period of three years from the date the licence comes into force; or  
 
(b) for such shorter period as the licensing authority may decide at the time 

they grant or renew the licence.  
 
4 Council Priorities, Implications and Risk 
 
4.1 There are no Council Priorities identified in respect of this matter as the Sub-

Committee is considering the application as the Licensing Authority in a quasi-
judicial role and must determine the application on its own merits in 
accordance with the legal tests set out in the relevant legislation. 

 
4.2 There are no Risks identified in respect of this matter in terms of the 

Corporate and Directorate Risk Registers as the Sub-Committee is 
considering the application as the Licensing Authority in a quasi-judicial role 
and must determine the application on its own merits in accordance with the 
legal tests set out in the relevant legislation. 

 
4.3 The table below shows whether risks and implications apply if the 

recommendation(s) is(are) agreed. 
 
 

Subject Yes No N/A 
Financial  X  
Staffing  X  
Equalities and 
Fairer Scotland 
Duty 

X   

Children and 
Young Peoples’ 
Rights and 
Wellbeing 

 X  

Climate Change  X  
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and Sustainability 
Health and 
Wellbeing 

 X  

Town Centre First  X  
 
 
4.4 There are no staffing or financial implications relevant to the content of this 

report. 
 
4.5 An Integrated Impact Assessment (IIA) has been completed following matters 

potentially relating to protected characteristics being raised within the letter 
objecting to the grant of the application. The IIA is attached as Appendix 4 to 
this report and has highlighted the following impacts: 

 
(a) Potential impact on elderly person residing in neighbouring property and 

living with dementia 
 

The impacts can be mitigated by ensuring compliance with the mandatory and 
local conditions that would be attached to a Short-term let licence, if granted 
by the Committee. The Council, as Licensing Authority, has power to ensure 
compliance with the terms of the licence.  This ensures the business operates 
in a manner that does not impact on neighbours and gives the Licensing 
Authority powers to review the licence and consider suspension or revocation 
should circumstances arise that mean it is appropriate to do so.  Not having a 
licence in place means leave these matters to be settled directly between the 
owners of the various properties in the building and in the neighbourhood. 

 
5 Scheme of Governance 
 
5.1 The Monitoring Officer within Business Services has been consulted in the 

preparation of this report and any comments have been incorporated into this 
report. 

 
5.2 The Business Services Committee is able to consider and take a decision on 

this item in terms of Section C – Business Services: 1 – Committee Functions: 
1.1 (a) of the List of Committee Powers in Part 2A of the Scheme of 
Governance which enables the Committee to decide on all policy issues and 
resources matters relating to the Civic Government (Scotland) Act 1982 
matters with implications across Area boundaries where objections or 
observations are received. The Committee determined that the licensing 
function should be delegated to the Business Services Licensing Sub-
Committee.  

 
 
 
Alan Wood 
Director of Environment and Infrastructure Services 
 
Report prepared by:- Lucas Duncan, Civic Licensing Standards Officer (Protective 

Services) 
Date: 4th April 2024 
IDOX Reference: STL/00319/23 
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Appendix 2 – Copy Representation 
Appendix 3 – Written Submissions 
Appendix 4 – Integrated Impact Assessment 
Appendix 5 – Legal Test 
Appendix 6 – Procedure for Remote Licensing Hearings 
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APPENDIX 1 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

COPY APPLICATION 
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APPENDIX 2 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

COPY OF OBJECTION 
1. Diane Mulholland 
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APPENDIX 3 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

WRITTEN SUBMISSIONS  
 

a) Applicant, Anne Petersen – 09/04/24 
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a) Written Submission from Applicant, Anne Petersen – 09/04/24 
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1. Email re noise from valves 
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2. WhatsApp messages re noise from valves 
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3. Email re noise from guests 
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4. WhatsApp messages re noise from guests 
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5. Information re MINUT noise control system settings 
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6. Example of MINUT noise control dashboard from MINUT app 
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APPENDIX 4 

INTEGRATED IMPACT ASSESSMENT 
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APPENDIX 5 – LEGAL TEST 

Civic Government (Scotland) Act 1982 (Licensing of Short-Term Lets) 
 Order 2022 (as amended) 

Section 44 and Schedule 1 of the Civic Government (Scotland) Act 1982 
Applications for Short-Term Let Licences 

2. LEGAL TEST 

A Licensing authority SHALL refuse an application to grant or renew a licence if, in 
their opinion: 

a. The applicant or, where the applicant is not a natural person, any director of it 
or  partner in it or any other person responsible for its management, is either –  

i. For the time being disqualified from holding a licence under Section 
7(6) of the Act; or 

ii. Not a fit and proper person to be the holder of the licence 

b. The activity to which it relates would be managed by or carried on for the 
benefit of a  person, other than the applicant, who would be refused the grant 
or renewal of such a licence if they made the application themselves;  

c. Where the licence applied for relates to an activity consisting of or including 
the use of premises or a vehicle or vessel, those premises are not or, as the 
case may be,  that  vehicle or vessel is not suitable or convenient for the 
conduct of the activity having regard to- 

i. The location, character or condition of the premises or the character or 
 condition of the vehicle or vessel 

ii. The nature and extent of the proposed activity 
iii. The kind of persons likely to be in the premises, vehicle or vessel 
iv. The possibility of undue public nuisance; or 
v. Public order or public safety;  

d. the applicant would not be able to secure compliance with –  

i. the mandatory licence conditions,  
ii. the standard conditions and any further conditions,  

e. the application does not contain the information required under paragraph 
1(2), (da)1, or (db)2 (the consent of the owners of the premises), or 

d. There is other good reason for refusing the application; 

And otherwise SHALL grant the application. 

1 Where the applicant the is not the owner of the premises, or the land on which the premises are located – (i) the name and 
address of the owner (or, as the case may be, each owner), and (ii) a declaration from the owner (or, as the case may be, each 
owner), or a person authorised to act on their behalf, that they consent to the application.   
2 Where the applicant shares ownership of the premises, or the land on which the premises are located – (i) the name and 
address of each other owner, and (ii) a declaration from each other owner, or a person authorised to act on their behalf, that 
they consent to the application.
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1. In terms of Article 4 (1) of the above Order, a licence known as a short-term 
let licence, SHALL be required for the use of premises as a short term-let, 
accommodation that is on a single premises requires only one short term 
licence.  

2. Article 3, states that a “short-term let” means the use of residential 
accommodation provided by the host in the course of a business to a guest, 
where all of the following criteria are met:  

a. the guest does not use the accommodation as their only or principal 
home,  

b. the short-term is entered into for commercial consideration,  
c. the guest is not –  

(i) an immediate family member of the host,  
(ii) sharing the accommodation with the host for the principal 

purpose of advancing the guest’s education as part of an 
arrangement made or approved by a school, college or further 
or higher educational institution, or  

(iii) an owner or part-owner of the accommodation,  

d. the accommodation is not provide for the principal purpose of 
facilitating the provision of work or services by the guest to the host or 
to another member of the host’s household,  

e. the accommodation is not excluded accommodation.  
In terms of Schedule 1, Paragraph 1 of the Order, excluded 
accommodation means accommodation which is, or is part of –  

(i) an aparthotel3,  
(ii) premises in respect of which a premises licence within the 

meaning of section 17 of the Licensing (Scotland) Act 2005 has 
effect and where the provision of accommodation is an activity 
listed in the operating plan as defined in section 20(4) of that 
Act,  

(iii) a hotel which has planning permission granted for use as a 
hotel,  

(iv) a hostel4,  
(v) residential accommodation where personal care5 is provided to 

residents,  
(vi) a hospital or nursing home,  
(vii) a residential school, college or training centre,  
(viii) secure residential accommodation (including a prison, young 

offenders institution, detention centre, secure training centre, 
short-term holding centre, custody centre, short-term holding 
centre, secure hospital, secure local authority accommodation, 
or accommodation used as military barracks),  

3 ‘aparthotel’ means a residential building containing serviced apartments where – (a) the whole building is owned by the same 
person, (b) a minimum number of 5 serviced apartments are managed and operated as a single business, (c) the building has a 
shared entrance for the serviced apartments and (d) the serviced apartments do not share an entrance with any other flat or 
residential unit within the building – ‘serviced apartment’ means a flat or residential unit in respect of which - (a) services are 
provided to guests (such as housekeeping, a telephone desk, reception, or laundry), (b) each flat or unit contains its own 
washing, cooking and dining facilities separate from each of the other flats or units, and (c) there is a management system in 
place to prevent anti-social behaviour and to impose limits in respect of the maximum occupancy of the flats or units.   
4 ‘hostel’ means a building, other than a dwellinghouse, in which there is provided for persons generally or for any class or 
classes of persons – (a) residential accommodation, and (b) either or both – (i) meals, (ii) cooking facilities.
5 ‘personal care’ has the same meaning as in the paragraph 20 of schedule 12 of the Public Services Reform (Scotland) Act 
2010.
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(ix) a refuge6,  
(x) student accommodation7, 
(xi) accommodation which otherwise requires a licence for use for 

hire for overnight stays (does not include an HMO licence 
granted under section 129 of the Housing (Scotland) Act 2006),  

(xii) accommodation which provided by the guest,  
(xiii) accommodation which is capable, without modification, of 

transporting guests to another location,  
(xiv) a bothy8, or 
(xv) accommodation owned by an employer and provided to an 

employee in terms of a contract of employment for the better 
performance of the employee’s duties.   

f. The short-term let does not constitute an excluded tenancy.  

In terms of Schedule 1, Paragraph 2 of the Order, an excluded tenancy 
means a tenancy within any of the following definitions –  

(i) a protected tenancy (within the meaning of section 1 of the Rent 
(Scotland) Act 1984), 

(ii) an assured tenancy (within the meaning of section 12 of the … 
Act 1988), 

(iii) a short assured tenancy (within the meaning of section 32 of the 
Housing (Scotland) Act 1988), 

(iv) a tenancy of a croft (within the meaning of section 3 of the 
Crofters (Scotland) Act 1993),  

(v) a tenancy of holding situated outwith the crofting counties (within 
the meaning of section 61 of the Crofters (Scotland) Act 1993) to 
which any provisions of the Small Landholders (Scotland) Acts 
1886 to 1931 applies.  

(vi) a Scottish secure tenancy (within the meaning of section 11 of 
the Housing (Scotland) Act 2001),  

(vii) a short Scottish secure tenancy (within the meaning of section 
34 of the Housing (Scotland) Act 2001),  

(viii) a 1991 tenancy (within the meaning of section 1(4) of the 
Agricultural Holdings (Scotland) Act 2003), 

(ix) a limited duration tenancy (within the meaning of section 5A of 
the Agricultural Holdings (Scotland) Act 2003),  

(x) A short limited duration tenancy (within the meaning of section 4 
of the Agricultural Holdings (Scotland) Act 2003),  

(xi) a tenancy under a lease which agricultural land is let for the 
purpose of its being used only for grazing or mowing during 
some specified period of the year (as described in section 3 of 
the Agricultural Holdings (Scotland) Act 2003),  

(xii) a private residential tenancy (within the meaning of section 1 of 
the Housing (Tenancies) (Scotland) Act 2016),  

(xiii) a student residential tenancy9. 

6 ‘refuge’ means accommodation used wholly or mainly for persons who have been subject to any incident or pattern of 
incidents, of – (a) controlling, coercive or threatening behaviour, (b) physical violence, (c) abuse of any other description 
(whether physical or mental in nature), or (d) threats of any such violence or abuse.
7 ‘student accommodation’ means residential accommodation which has been built or converted predominately for the purpose 
of being provided to students.
8 ‘bothy’ means a building of no more than two storeys which (a) does not have any form of – (i) mains electricity, (ii) piped fuel 
supply, and (iii) piped mains water supply, (b) is 100 metres of more from the nearest public road (within the meaning of section 
151 of the Roads (Scotland) Act 1984), and (c) is 100 metres or more from the nearest habitable building.
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3. Section 3B (1) of the Civic Government (Scotland) Act 1982, states that, a
licensing authority, MAY attach standard conditions to a short-term let 
licence, however, these MUST NOT impose a limit on the number of nights for 
which premises may be used for secondary letting10. 

4. A licensing authority, SHALL NOT, in a case where a certificate falls to 
submitted to them (in relation to the display of a site notice) reach a final 
decision on an application to which the certificate relates until it has been so 
submitted. 

9 ‘student residential tenancy’ means a tenancy – (a) for the purpose of which is to confer on the tenant the right to occupy the 
let property while the tenant is a student and (b) to which sub-paragraph (2) or (3) of schedule 1 (tenancies which cannot be 
private residential tenancies) of the Housing (Tenancies) (Scotland) Act 2016 applies). 
10 ‘secondary letting’ means a short-term let consisting of the entering into an agreement for the use of accommodation which 
is not, or is not part of, the licence holder’s only or principal home.
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APPENDIX 6 – Procedure for remote Licensing Hearings (APPLICATIONS) 

(a) Identify whether the applicant and his/her advisors are present. 

(b) Identify whether the Objector(s) and his/her advisors are present. [in turn] 

(c)  If there are no protected convictions, go to (h) below. 

PROTECTED CONVICTIONS 

(d) Where the applicant has protected convictions the Chair should:- 

(i)  Invite the representative of the Chief Constable to satisfy the Sub-
Committee that justice cannot be done unless the protected convictions 
are taken into account.  (In the undernoted case, it is indicated that it 
would be improper to invite the applicant to make comment on the spent 
convictions) 

(ii) The Chair should invite members of the Sub-Committee to ask questions; 

NOTE:  In the case of O’Docherty v Renfrewshire Council 1998 SLT 327, 
it is suggested that “at the least some sort of inquiry as to the age and 
general nature of the convictions would be essential to any proper 
decision. 

(e) The Sub-Committee then has to determine whether or not it is satisfied that 
there is no other way of doing justice than to look at the protected convictions 
in considering the application.  The Sub-Committee MAY go into private 
session to consider the submissions made.  It is recommended, however, that 
the Sub-Committee not reach any decision during the retiral. 

NOTE TO PARTIES 
If the Sub-Committee opts to adjourn the meeting to deliberate in 
private, the parties will be asked to leave the meeting, failing which, the 
Committee Officer will remove the parties from the meeting.  Where the 
hearing is in public, the recording of the meeting will be paused.  On 
resuming the bench, the Committee Officer will contact all parties to re-
invite them back into the meeting.  On confirming all parties are again 
present, the recording of the meeting will be restarted 

(f)   Thereafter, the Chair should: 

(i) Call for a motion regarding the protected convictions 
(ii) Call for a seconder to the motion 
(iii) Call for any amendment to the motion 
(iv) Call for a seconder to any amendment proposed. 
(v) If there is no amendment, the Chair should confirm with the Sub-

Committee that the decision is unanimous.  [This will be done by roll 
call vote for transparency purposes]

(vi) If there is an amendment, then there MUST be a vote.  The Chair has the 
casting vote. 

(g) If the Sub-Committee has determined to consider the protected convictions, 
they will then be circulated to Members separately by email for the Sub-
Committee’s perusal. 
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NOTE FOR PARTIES 
Where the hearing is in public, the recording of the meeting will be 
paused until the Chair is satisfied that all members have read and 
understood the document circulated, at which point the recording will be 
restarted 

THEREAFTER: 

(h) Invite the applicant to speak to his application (outline to the Sub-Committee 
why the application has been made and make any comments in relation to 
any observation/objection made in respect of the application) 

(i) Ask the Objector(s) to speak to the Objection(s) or Observation(s) [in turn] 

(j) Give the applicant an opportunity to address any issues raised by the 
Objector(s). 

NOTE TO PARTIES 

 Presentation of a case may be through the use of documents 
(which must be provided to all parties prior to the start of the 
Hearing), oral submissions made at the hearing, written 
submissions lodged no later than 7 days in advance of the hearing, 
or a combination thereof; 

 Cross Examination by the parties is not generally permitted 
 Hearsay evidence is admissible. 

(k) Members MAY then question all parties present. 

(l) Chair should invite concluding remarks (objector(s) then applicant), but no 
new evidence, before considering the application. 

NOTE TO PARTIES 
Once you have been asked to make concluding remarks you are not 
entitled to speak again, unless to answer a question from a Sub-
Committee Member. 

(m) Members may then deliberate the application and/or ask for legal advice if 
required.  Members can choose to deliberate the application in private, 
however, no decisions will be made during any adjournment to deliberate in 
this way. 

NOTE TO PARTIES 
If the Sub-Committee opts to adjourn the meeting to deliberate in 
private, the parties will be asked to leave the meeting, failing which, the 
Committee Officer will remove the parties from the meeting.  Where the 
hearing is in public, the recording of the meeting will be paused.  On 
resuming the bench, the Committee Officer will contact all parties to re-
invite them back into the meeting.  On confirming all parties are again 
present, the recording of the meeting will be restarted 

(n)  Thereafter, the Chair should confirm with Members that they have sufficient 
evidence upon which to make a decision. 
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 If the Sub-Committee determines that there is not sufficient evidence upon 
which to make a decision, the application will be deferred to a future 
meeting of the Committee for further evidence to be obtained. 

 If the Sub-Committee determines that there is sufficient evidence upon 
which to make a decision, the Chair will then: 

(i) Call for a motion  
(ii) Call for a seconder to the motion 
(iii) Call for any amendment to the motion 
(iv) Call for a seconder to any amendment proposed. 
(v) If there is no amendment, the Chair should confirm with the Sub-

Committee that the decision is unanimous.  [This will be done by roll 
call vote for transparency purposes]

(vi) If there is an amendment, then there MUST be a vote.  The Chair has the 
casting vote. 

(o)  The Legal Officer will confirm the decision taken by the Sub-Committee 

NOTE TO PARTIES 
The parties will then be asked to leave the meeting, failing which the 
Committee Officer will remove the parties from the meeting. 
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Environment and Infrastructure Services 

REPORT TO BUSINESS SERVICES’ LICENSING SUB-COMMITTEE – 19th April 
2024

CIVIC GOVERNMENT (SCOTLAND) ACT 1982 
CIVIC GOVERNMENT (SCOTLAND) ACT 1982 LICENSING OF SHORT-TERM 
LETS ORDER 2022 
APPLICATION FOR GRANT OF SHORT-TERM LET LICENCE 
2 DUNNOTTAR SQUARE, STONEHAVEN, AB39 3UJ 

1 Executive Summary/Recommendations 

1.1  An application for the grant of a Short Term Let Licence in respect of a 
secondary let has been received which has attracted objections from 
Members of the Public and so requires the Sub-Committee to determine the 
application. 

1.2 It is recommended that the Sub-Committee considers the materials 
before them and –  

1.2.1 As a preliminary matter, determines whether the objections to the 
application are competent and/or relevant to the application to be 
determined as outlined at Section 3.8 of the report below; 

1.2.1.1 If all of the objections are found to be neither competent or 
relevant, part, they cannot be taken into account when 
determining the application. Therefore, there is no 
requirement to proceed further with the hearing and the 
application can be granted. 

1.2.1.2 If any or all of the objections are found to be competent or 
relevant, then the Sub-Committee should proceed to 
conduct the hearing as per the procedure set out at 
Appendix 5 to this Report. 

Thereafter the Sub-Committee should –  

1.2.2 Determine whether there is enough evidence before the Sub-
Committee to allow a determination to be made, or whether the 
Sub-Committee needs to defer consideration of the matter to the 
next available meeting; and 

1.2.3 Where the Sub-Committee has concluded that there is sufficient 
evidence before them to allow a determination to be made, to 
consider whether the application should be granted or refused. 

2 Decision-Making Route 

2.1 This application has not been presented to the Sub-Committee previously. 

3. Discussion  
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Application 

3.1 Raymond Edward Garden of 57/3 Mao8, Tambon Pho Sam Ton, Aomphur 
Bang Pahan, Ayutthaya,13220, Thailand, submitted an application for the 
grant of a short-term let licence in respect of premises known as 2 Dunnottar 
Square, Stonehaven, AB39 3UJ, on 25th September 2023. 

3.2 A copy of the summary application form is attached as Appendix 1 to this 
Report. 

Consultations 

3.3 The Chief Constable, the Fire Service, Planning Services, Building Standards, 
were consulted on the application. 

3.4 None of the consultees had comments to make in respect of the application. 

3.5 At the same time the applicant was required to display a site notice at the 
premises advising members of the public that an application had been made. 

3.6 The following objections have been lodged in response to the display of the 
site notice: 

(a) Anthony and Mary Ray, by letter dated 13th October 2023 
(b) David and Jayne Thurley, by letter dated 13th October 2023 
(c) Graham Wark, by letter dated 16th October 2023 
(d) John and Veronica Robertson, by letter dated 14th October 2023 
(e) Richard Turnbull, by letter date 13th October 2023 

3.7 Copies of the objections are attached as Appendix 2 to this report. 

3.8 As a Preliminary matter, Members should consider and determine whether the 
Objections are competent and/or relevant. Officers offer the following advice: 

a. Objection from Anthony and Mary Rae 

1. Restrictions in Title Deeds are a separate legal matter which cannot be 
considered by the Licensing Authority in determining the application. 

2. Issues relating to common ground are a separate legal matter which 
cannot be considered by the Licensing Authority in determining the 
application. 

3. Issues relating to inconvenience are potentially relevant to the legal 
test.   

4. Issues relating to recycling and bins are potentially relevant to the legal 
test.   

b. Objection from David and Jane Thurley 
1. Issues relating to inconvenience are potentially relevant to the legal 

test. 
2. Issues relating to volume of cars are not relevant to the legal test and 

cannot be considered by the Licensing Authority in determining the 
application. 
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3. Issues relating to common ground are a separate legal matter and 
cannot be considered by the Licensing Authority in determining the 
application. 

4. Impact on the value and saleability of properties in the vicinity of the 
application premises cannot be considered by the Licensing Authority 
in determining the application. 

5. Issues relating to display of the site notice were remedied by the 
Licensing Authority requiring the applicant to redisplay it in 2023.   

c. Objection from Graham Wark 

1. Issues relating to parking are not relevant to the legal test and cannot 
be considered by the Licensing Authority in determining the application. 

2. Issues relating to encroachment on neighbouring gardens are 
potentially relevant to the legal test. 

3. Issues relating to the sewerage system are not relevant to the legal test 
and cannot be considered by the Licensing Authority in determining the 
application. 

4. Issues relating to nuisance are potentially relevant to the legal test.  

d. Objection from John and Veronica Robertson 

1. Issues relating to display of the site notice were remedied by the 
Licensing Authority requiring the applicant to redisplay it in 2023.  

2. Issues relating to parking are not relevant to the legal test and cannot 
be considered by the Licensing Authority.  

3. Issues relating to common ground and amenities are a separate legal 
matter and cannot be considered by the Licensing Authority in 
determining the application. 

4. Issues relating to nuisance are potentially relevant to the legal test. 

e. Objection from Richard Turnbull 

1. Issues related to display of the site notice were remedied by the 
Licensing Authority requiring the applicant to redisplay it in 2023.  

2. Issues relating to public nuisance are potentially relevant to the legal 
test. 

3. Issues relating to vehicles are not relevant to the legal test and cannot 
be considered by the Licensing Authority in determining the application. 

4. Issues relating to Title Deed restrictions are a separate legal matter 
and cannot be considered by the Licensing Authority in determining the 
application. 

5. Issues relating to common ground and amenities are a separate legal 
matter and cannot be considered by the Licensing Authority in 
determining the application. 

3.9 The objections were intimated to the Applicant by letter dated 22nd November 
2023. 

3.10 The Applicant and Objectors were requested to attend the meeting on 4th April 
2024. All parties were given copies of this Report, the legal background, 
procedures for remote licensing hearings and the Guidance Document for 
Applicants and Objectors on procedures for licensing hearings.   
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3.11 All parties have been given the option of participating in the hearing by way of 
written submission and/or by telephone.  Any written submissions will be 
circulated to Sub-Committee Members and all parties prior to the meeting 
taking place, where it is possible to do so.  Such written submissions will form
Appendix 3 to this report. 

Procedure

3.12 Each application should be considered on its own merits. 

3.13 The legal test to be applied is attached as Appendix 4 to this Report. 

3.14 Members should follow the procedures set out at Appendix 5 to this Report.  

Options for Disposal 

3.15 The Sub-Committee’s options in disposing of the Application are: 

(a) To defer consideration of the application to allow further evidence to be 
provided to the Sub-Committee 

(b) To grant the licence as applied for subject to standard conditions 
(c) To grant the licence subject to specific conditions in addition to standard 

conditions 
(d) To refuse to grant the licence 

3.16 When coming to a decision, the Sub-Committee must consider the contents of 
this report, the evidence heard, and the grounds of refusal outlined in the 
Legal Test attached at Appendix 4.  Supplementary advice and information 
can be requested, if required. 

3.17  If the Sub-Committee refuses the application, the same applicant cannot apply 
again for a period of one year, unless there are material changes in 
circumstances. 

Date by which application must be determined 

3.18 Section 3 of the Civic Government (Scotland) Act 1982 requires a licensing 
authority to determine an application within 12 months of the date of receipt of 
the application.   

3.19 This application must be determined by 24th September 2024

Duration of Licence 

3.20 Where the Committee determines that the application should be granted, 
Paragraph 8(2) of Schedule 1 to the 1982 Act provides that a licence shall 
have effect –  

(a) For a period of three years from the date the licence comes into force; or  

(b) for such shorter period as the licensing authority may decide at the time 
they grant or renew the licence.  
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4 Council Priorities, Implications and Risk 

4.1 There are no Council Priorities identified in respect of this matter as the Sub-
Committee is considering the application as the Licensing Authority in a quasi-
judicial role and must determine the application on its own merits in 
accordance with the legal tests set out in the relevant legislation. 

4.2 There are no Risks identified in respect of this matter in terms of the 
Corporate and Directorate Risk Registers as the Sub-Committee is 
considering the application as the Licensing Authority in a quasi-judicial role 
and must determine the application on its own merits in accordance with the 
legal tests set out in the relevant legislation. 

4.3 The table below shows whether risks and implications apply if the 
recommendation(s) is(are) agreed. 

Subject Yes No N/A
Financial X
Staffing X
Equalities and 
Fairer Scotland 
Duty

X

Children and 
Young Peoples’ 
Rights and 
Wellbeing

X

Climate Change 
and Sustainability

X

Health and 
Wellbeing

X

Town Centre First X

4.4 There are no staffing or financial implications relevant to the content of this 
report. 

4.5 An Integrated Impact Assessment (IIA) is not needed in this case as the 
Committee is considering this application as licensing authority in a quasi-
judicial role and must determine the application on its own merits in 
accordance with the legal tests set out in the relevant legislation. This 
application does not engage any of the areas included as part of the IIA. 

5 Scheme of Governance 

5.1 The Monitoring Officer within Business Services has been consulted in the 
preparation of this report and any comments have been incorporated into this 
report. 

5.2 The Business Services Committee is able to consider and take a decision on 
this item in terms of Section C – Business Services: 1 – Committee Functions: 
1.1 (a) of the List of Committee Powers in Part 2A of the Scheme of 
Governance which enables the Committee to decide on all policy issues and 
resources matters relating to the Civic Government (Scotland) Act 1982 
matters with implications across Area boundaries where objections or 
observations are received. The Committee determined that the licensing 
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function should be delegated to the Business Services Licensing Sub-
Committee.  

Alan Wood 
Director of Environment and Infrastructure Services 

Report prepared by:- Gordon McWilliam, Civic Licensing Standards Officer 
(Protective Services) 

Date: 18th March 2024
IDOX Reference: STL/00756/23 

Appendix 1 – Copy Application Form and Related Paperwork 
Appendix 2 – Copy Representation 
Appendix 3 – Written Submissions 
Appendix 4 – Legal Test
Appendix 5 – Procedure for Remote Licensing Hearings 
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APPENDIX 1 

COPY APPLICATION 
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APPENDIX 2 

COPY OF OBJECTIONS 

a) Anthony and Mary Ray, by letter dated 13th October 2023 
b) David and Jane Thurley, by letter dated 13th October 2023 

c) Graham Wark, by letter dated 16th October 2023 
d) John and Veronica Robertson, by letter dated 14th October 2023 

e) Richard Turnbull, by letter dated 13th October 2023 
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a) Anthony and Mary Ray, by letter dated 13th October 2023 
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b) David and Jane Thurley, by letter dated 13th October 2023 
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c) Graham Wark, by letter dated 16th October 2023 
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d) John and Veronica Robertson, by letter dated 14th October 2023 
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e) Richard Turnbull, by letter dated 13th October 2023 
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APPENDIX 3 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

WRITTEN SUBMISSIONS  
 

a) Applicant, Raymond Garden – 12/04/24 
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a) Written Submission from Applicant, Raymond Garden – 11/04/24 
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APPENDIX 4 – LEGAL TEST 

Civic Government (Scotland) Act 1982 (Licensing of Short-Term Lets) 
 Order 2022 (as amended) 

Section 44 and Schedule 1 of the Civic Government (Scotland) Act 1982 
Applications for Short-Term Let Licences 

2. LEGAL TEST 

A Licensing authority SHALL refuse an application to grant or renew a licence if, in 
their opinion: 

a. The applicant or, where the applicant is not a natural person, any director of it 
or  partner in it or any other person responsible for its management, is either –  

i. For the time being disqualified from holding a licence under Section 
7(6) of the Act; or 

ii. Not a fit and proper person to be the holder of the licence 

b. The activity to which it relates would be managed by or carried on for the 
benefit of a  person, other than the applicant, who would be refused the grant 
or renewal of such a licence if they made the application themselves;  

c. Where the licence applied for relates to an activity consisting of or including 
the use of premises or a vehicle or vessel, those premises are not or, as the 
case may be,  that  vehicle or vessel is not suitable or convenient for the 
conduct of the activity having regard to- 

i. The location, character or condition of the premises or the character or 
 condition of the vehicle or vessel 

ii. The nature and extent of the proposed activity 
iii. The kind of persons likely to be in the premises, vehicle or vessel 
iv. The possibility of undue public nuisance; or 
v. Public order or public safety;  

d. the applicant would not be able to secure compliance with –  

i. the mandatory licence conditions,  
ii. the standard conditions and any further conditions,  

e. the application does not contain the information required under paragraph 
1(2), (da)1, or (db)2 (the consent of the owners of the premises), or 

d. There is other good reason for refusing the application; 

And otherwise SHALL grant the application. 

1 Where the applicant the is not the owner of the premises, or the land on which the premises are located – (i) the name and 
address of the owner (or, as the case may be, each owner), and (ii) a declaration from the owner (or, as the case may be, each 
owner), or a person authorised to act on their behalf, that they consent to the application.   
2 Where the applicant shares ownership of the premises, or the land on which the premises are located – (i) the name and 
address of each other owner, and (ii) a declaration from each other owner, or a person authorised to act on their behalf, that 
they consent to the application.
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1. In terms of Article 4 (1) of the above Order, a licence known as a short-term 
let licence, SHALL be required for the use of premises as a short term-let, 
accommodation that is on a single premises requires only one short term 
licence.  

2. Article 3, states that a “short-term let” means the use of residential 
accommodation provided by the host in the course of a business to a guest, 
where all of the following criteria are met:  

a. the guest does not use the accommodation as their only or principal 
home,  

b. the short-term is entered into for commercial consideration,  
c. the guest is not –  

(i) an immediate family member of the host,  
(ii) sharing the accommodation with the host for the principal 

purpose of advancing the guest’s education as part of an 
arrangement made or approved by a school, college or further 
or higher educational institution, or  

(iii) an owner or part-owner of the accommodation,  

d. the accommodation is not provide for the principal purpose of 
facilitating the provision of work or services by the guest to the host or 
to another member of the host’s household,  

e. the accommodation is not excluded accommodation.  
In terms of Schedule 1, Paragraph 1 of the Order, excluded 
accommodation means accommodation which is, or is part of –  

(i) an aparthotel3,  
(ii) premises in respect of which a premises licence within the 

meaning of section 17 of the Licensing (Scotland) Act 2005 has 
effect and where the provision of accommodation is an activity 
listed in the operating plan as defined in section 20(4) of that 
Act,  

(iii) a hotel which has planning permission granted for use as a 
hotel,  

(iv) a hostel4,  
(v) residential accommodation where personal care5 is provided to 

residents,  
(vi) a hospital or nursing home,  
(vii) a residential school, college or training centre,  
(viii) secure residential accommodation (including a prison, young 

offenders institution, detention centre, secure training centre, 
short-term holding centre, custody centre, short-term holding 
centre, secure hospital, secure local authority accommodation, 
or accommodation used as military barracks),  

3 ‘aparthotel’ means a residential building containing serviced apartments where – (a) the whole building is owned by the same 
person, (b) a minimum number of 5 serviced apartments are managed and operated as a single business, (c) the building has a 
shared entrance for the serviced apartments and (d) the serviced apartments do not share an entrance with any other flat or 
residential unit within the building – ‘serviced apartment’ means a flat or residential unit in respect of which - (a) services are 
provided to guests (such as housekeeping, a telephone desk, reception, or laundry), (b) each flat or unit contains its own 
washing, cooking and dining facilities separate from each of the other flats or units, and (c) there is a management system in 
place to prevent anti-social behaviour and to impose limits in respect of the maximum occupancy of the flats or units.   
4 ‘hostel’ means a building, other than a dwellinghouse, in which there is provided for persons generally or for any class or 
classes of persons – (a) residential accommodation, and (b) either or both – (i) meals, (ii) cooking facilities.
5 ‘personal care’ has the same meaning as in the paragraph 20 of schedule 12 of the Public Services Reform (Scotland) Act 
2010.
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(ix) a refuge6,  
(x) student accommodation7, 
(xi) accommodation which otherwise requires a licence for use for 

hire for overnight stays (does not include an HMO licence 
granted under section 129 of the Housing (Scotland) Act 2006),  

(xii) accommodation which provided by the guest,  
(xiii) accommodation which is capable, without modification, of 

transporting guests to another location,  
(xiv) a bothy8, or 
(xv) accommodation owned by an employer and provided to an 

employee in terms of a contract of employment for the better 
performance of the employee’s duties.   

f. The short-term let does not constitute an excluded tenancy.  

In terms of Schedule 1, Paragraph 2 of the Order, an excluded tenancy 
means a tenancy within any of the following definitions –  

(i) a protected tenancy (within the meaning of section 1 of the Rent 
(Scotland) Act 1984), 

(ii) an assured tenancy (within the meaning of section 12 of the … 
Act 1988), 

(iii) a short assured tenancy (within the meaning of section 32 of the 
Housing (Scotland) Act 1988), 

(iv) a tenancy of a croft (within the meaning of section 3 of the 
Crofters (Scotland) Act 1993),  

(v) a tenancy of holding situated outwith the crofting counties (within 
the meaning of section 61 of the Crofters (Scotland) Act 1993) to 
which any provisions of the Small Landholders (Scotland) Acts 
1886 to 1931 applies.  

(vi) a Scottish secure tenancy (within the meaning of section 11 of 
the Housing (Scotland) Act 2001),  

(vii) a short Scottish secure tenancy (within the meaning of section 
34 of the Housing (Scotland) Act 2001),  

(viii) a 1991 tenancy (within the meaning of section 1(4) of the 
Agricultural Holdings (Scotland) Act 2003), 

(ix) a limited duration tenancy (within the meaning of section 5A of 
the Agricultural Holdings (Scotland) Act 2003),  

(x) A short limited duration tenancy (within the meaning of section 4 
of the Agricultural Holdings (Scotland) Act 2003),  

(xi) a tenancy under a lease which agricultural land is let for the 
purpose of its being used only for grazing or mowing during 
some specified period of the year (as described in section 3 of 
the Agricultural Holdings (Scotland) Act 2003),  

(xii) a private residential tenancy (within the meaning of section 1 of 
the Housing (Tenancies) (Scotland) Act 2016),  

(xiii) a student residential tenancy9. 

6 ‘refuge’ means accommodation used wholly or mainly for persons who have been subject to any incident or pattern of 
incidents, of – (a) controlling, coercive or threatening behaviour, (b) physical violence, (c) abuse of any other description 
(whether physical or mental in nature), or (d) threats of any such violence or abuse.
7 ‘student accommodation’ means residential accommodation which has been built or converted predominately for the purpose 
of being provided to students.
8 ‘bothy’ means a building of no more than two storeys which (a) does not have any form of – (i) mains electricity, (ii) piped fuel 
supply, and (iii) piped mains water supply, (b) is 100 metres of more from the nearest public road (within the meaning of section 
151 of the Roads (Scotland) Act 1984), and (c) is 100 metres or more from the nearest habitable building.
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3. Section 3B (1) of the Civic Government (Scotland) Act 1982, states that, a
licensing authority, MAY attach standard conditions to a short-term let 
licence, however, these MUST NOT impose a limit on the number of nights for 
which premises may be used for secondary letting10. 

4. A licensing authority, SHALL NOT, in a case where a certificate falls to 
submitted to them (in relation to the display of a site notice) reach a final 
decision on an application to which the certificate relates until it has been so 
submitted. 

9 ‘student residential tenancy’ means a tenancy – (a) for the purpose of which is to confer on the tenant the right to occupy the 
let property while the tenant is a student and (b) to which sub-paragraph (2) or (3) of schedule 1 (tenancies which cannot be 
private residential tenancies) of the Housing (Tenancies) (Scotland) Act 2016 applies). 
10 ‘secondary letting’ means a short-term let consisting of the entering into an agreement for the use of accommodation which 
is not, or is not part of, the licence holder’s only or principal home.
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APPENDIX 5 – Procedure for remote Licensing Hearings (APPLICATIONS) 

(a) Identify whether the applicant and his/her advisors are present. 

(b) Identify whether the Objector(s) and his/her advisors are present. [in turn] 

(c)  If there are no protected convictions, go to (h) below. 

PROTECTED CONVICTIONS 

(d) Where the applicant has protected convictions the Chair should:- 

(i)  Invite the representative of the Chief Constable to satisfy the Sub-
Committee that justice cannot be done unless the protected convictions 
are taken into account.  (In the undernoted case, it is indicated that it 
would be improper to invite the applicant to make comment on the spent 
convictions) 

(ii) The Chair should invite members of the Sub-Committee to ask questions; 

NOTE:  In the case of O’Docherty v Renfrewshire Council 1998 SLT 327, 
it is suggested that “at the least some sort of inquiry as to the age and 
general nature of the convictions would be essential to any proper 
decision. 

(e) The Sub-Committee then has to determine whether or not it is satisfied that 
there is no other way of doing justice than to look at the protected convictions 
in considering the application.  The Sub-Committee MAY go into private 
session to consider the submissions made.  It is recommended, however, that 
the Sub-Committee not reach any decision during the retiral. 

NOTE TO PARTIES 
If the Sub-Committee opts to adjourn the meeting to deliberate in 
private, the parties will be asked to leave the meeting, failing which, the 
Committee Officer will remove the parties from the meeting.  Where the 
hearing is in public, the recording of the meeting will be paused.  On 
resuming the bench, the Committee Officer will contact all parties to re-
invite them back into the meeting.  On confirming all parties are again 
present, the recording of the meeting will be restarted 

(f)   Thereafter, the Chair should: 

(i) Call for a motion regarding the protected convictions 
(ii) Call for a seconder to the motion 
(iii) Call for any amendment to the motion 
(iv) Call for a seconder to any amendment proposed. 
(v) If there is no amendment, the Chair should confirm with the Sub-

Committee that the decision is unanimous.  [This will be done by roll 
call vote for transparency purposes]

(vi) If there is an amendment, then there MUST be a vote.  The Chair has the 
casting vote. 

(g) If the Sub-Committee has determined to consider the protected convictions, 
they will then be circulated to Members separately by email for the Sub-
Committee’s perusal. 
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NOTE FOR PARTIES 
Where the hearing is in public, the recording of the meeting will be 
paused until the Chair is satisfied that all members have read and 
understood the document circulated, at which point the recording will be 
restarted 

THEREAFTER: 

(h) Invite the applicant to speak to his application (outline to the Sub-Committee 
why the application has been made and make any comments in relation to 
any observation/objection made in respect of the application) 

(i) Ask the Objector(s) to speak to the Objection(s) or Observation(s) [in turn] 

(j) Give the applicant an opportunity to address any issues raised by the 
Objector(s). 

NOTE TO PARTIES 

 Presentation of a case may be through the use of documents 
(which must be provided to all parties prior to the start of the 
Hearing), oral submissions made at the hearing, written 
submissions lodged no later than 7 days in advance of the hearing, 
or a combination thereof; 

 Cross Examination by the parties is not generally permitted 
 Hearsay evidence is admissible. 

(k) Members MAY then question all parties present. 

(l) Chair should invite concluding remarks (objector(s) then applicant), but no 
new evidence, before considering the application. 

NOTE TO PARTIES 
Once you have been asked to make concluding remarks you are not 
entitled to speak again, unless to answer a question from a Sub-
Committee Member. 

(m) Members may then deliberate the application and/or ask for legal advice if 
required.  Members can choose to deliberate the application in private, 
however, no decisions will be made during any adjournment to deliberate in 
this way. 

NOTE TO PARTIES 
If the Sub-Committee opts to adjourn the meeting to deliberate in 
private, the parties will be asked to leave the meeting, failing which, the 
Committee Officer will remove the parties from the meeting.  Where the 
hearing is in public, the recording of the meeting will be paused.  On 
resuming the bench, the Committee Officer will contact all parties to re-
invite them back into the meeting.  On confirming all parties are again 
present, the recording of the meeting will be restarted 

(n)  Thereafter, the Chair should confirm with Members that they have sufficient 
evidence upon which to make a decision. 
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 If the Sub-Committee determines that there is not sufficient evidence upon 
which to make a decision, the application will be deferred to a future 
meeting of the Committee for further evidence to be obtained. 

 If the Sub-Committee determines that there is sufficient evidence upon 
which to make a decision, the Chair will then: 

(i) Call for a motion  
(ii) Call for a seconder to the motion 
(iii) Call for any amendment to the motion 
(iv) Call for a seconder to any amendment proposed. 
(v) If there is no amendment, the Chair should confirm with the Sub-

Committee that the decision is unanimous.  [This will be done by roll 
call vote for transparency purposes]

(vi) If there is an amendment, then there MUST be a vote.  The Chair has the 
casting vote. 

(o)  The Legal Officer will confirm the decision taken by the Sub-Committee 

NOTE TO PARTIES 
The parties will then be asked to leave the meeting, failing which the 
Committee Officer will remove the parties from the meeting. 
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Environment and Infrastructure Services 

REPORT TO BUSINESS SERVICES’ LICENSING SUB-COMMITTEE – 19th April 
2024

CIVIC GOVERNMENT (SCOTLAND) ACT 1982 
CIVIC GOVERNMENT (SCOTLAND) ACT 1982 LICENSING OF SHORT-TERM 
LETS ORDER 2022 
APPLICATION FOR GRANT OF SHORT-TERM LET LICENCE 
7 BALNACOIL APARTMENTS, RHU-NA-HAVEN ROAD, AB34 5JD 

1 Executive Summary/Recommendations 

1.1  An application for the grant of a Short-Term Let Licence in respect of a home 
let has been received which has attracted objections from Members of the 
Public and so requires the Sub-Committee to determine the application. 

1.2 It is recommended that the Sub-Committee considers the materials 
before them and –  

1.2.1 As a preliminary matter, determines whether the objections to the 
application are competent and/or relevant to the application to be 
determined as outlined at Section 3.9 of the report below; 

1.2.1.1 If all of the objections are found to be neither competent or 
relevant they cannot be taken into account when 
determining the application. Therefore, there is no 
requirement to proceed further with the hearing and the 
application can be granted. 

1.2.1.2 If any or all of the objections are found to be competent or 
relevant then the Sub-Committee should proceed to 
conduct the hearing as per the procedure set out at 
Appendix 5 to this Report. 

Thereafter the Sub-Committee should –  

1.2.2 Determine whether there is enough evidence before the Sub-
Committee to allow a determination to be made, or whether the 
Sub-Committee needs to defer consideration of the matter to the 
next available meeting; and 

1.2.3 Where the Sub-Committee has concluded that there is sufficient 
evidence before them to allow a determination to be made, to 
consider whether the application should be granted or refused. 

2 Decision-Making Route 

2.1 This application has not been presented to the Sub-Committee previously. 
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3. Discussion  

Application 

3.1 Bruce Booth of 7 Balnacoil Apartments, Rhu-na-haven Road, Aboyne, AB34 
5JD, submitted an application for the grant of a short-term let licence in 
respect of premises known as 7 Balnacoil Apartments, Rhu-na-haven Road, 
AB34 5JD, on 27th September 2023. 

3.2 A copy of the summary application form is attached as Appendix 1 to this 
Report. 

Consultations 

3.3 The Chief Constable, the Fire Service, Planning Services, Building Standards, 
were consulted on the application. 

3.4 None of the consultees had comments to make in respect of the application. 

3.5 The application and supporting documents have been verified by 
Environmental Health. An inspection of the premises has been carried out and 
no issues were identified. Officers will be happy to answer any questions 
Members may have during the hearing. 

3.6 At the same time the applicant was required to display a site notice at the 
premises advising members of the public that an application had been made. 

3.7 The following objections have been lodged in response to the display of the 
site notice: 

(a) Nigel Dyer, by letter dated 11th October 2023 (amended objection letter 
received on 26th December 2023) 

(b) Jonathan Machin, by letter dated 12th October 2023 (amended objection 
letter received on 27th December 2023) 

(c) Neil Fraser, by letter dated 15th October 2023 (amended objection letter 
received on 24th December 2023) 

3.8 Copies of the objections are attached as Appendix 2 to this report. 

3.9 As a Preliminary matter, Members should consider and determine whether the 
objection is competent and/or relevant. Officers offer the following advice: 

a. Objection from Nigel Dyer 

1. Issues relating to the location, character or condition of the premises 
are potentially relevant to the legal test. 

2. Issues relating to nuisance are potentially relevant to the legal test. 
3. Issues relating to the date the property was marketed are not relevant 

as the deadline for submission of applications for existing operators 
was 1st October 2023.  Existing operators are permitted to trade until 
the licence is issued with the Licensing Authority having 12 months in 
which to issue the licence.   

4. Issues relating to parking are not relevant to the legal test and cannot 
be considered by the Licensing Authority. 
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5. Issues relating to safety are potentially relevant to the legal test. 

b. Objection from Jonathon Machin 

1. Issues relating to common ground and amenity are a separate legal 
matter and cannot be considered by the Licensing Authority in 
determining the application. 

2. Issues relating to the date the property was marketed are not relevant 
as the deadline for submission of applications was 1st October 2023. 
Operators are permitted to trade until the licence is issued with the 
Licensing Authority having 12 months in which to issue the licence.   

3. Issues relating to safety are potentially relevant to the legal test. 
4. Issues relating to nuisance are potentially relevant to the legal test. 
5. Issues relating to the application running contrary to other legal or 

contractual requirements are a separate legal matter and cannot be 
considered by the Licensing Authority.   

c. Objection from Neil Fraser 

1. Issues relating to nuisance are potentially relevant to the legal test. 
2. Issues relating to safety are potentially relevant to the legal test. 
3. Issues relating to the location, character or condition of the premises 

are potentially relevant to the legal test. 
4. Issues relating to the common grounds of the property are a separate 

legal matter and cannot be considered by the Licensing Authority in 
determining the application.  

3.10 The objections were intimated to the Applicant by letter dated 13th December 
2023. 

3.11 The Applicant and Objectors were requested to attend the meeting on 4th April 
2024. All parties were given copies of this Report, the legal background, 
procedures for remote licensing hearings and the Guidance Document for 
Applicants and Objectors on procedures for licensing hearings.   

3.12 All parties have been given the option of participating in the hearing by way of 
written submission and/or by telephone.  Any written submissions will be 
circulated to Sub-Committee Members and all parties prior to the meeting 
taking place, where it is possible to do so.  Such written submissions will form
Appendix 3 to this report. 

Procedure

3.13 Each application should be considered on its own merits. 

3.14 The legal test to be applied is attached as Appendix 4 to this Report. 

3.15 Members should follow the procedures set out at Appendix 5 to this Report.  

Options for Disposal 

3.16 The Sub-Committee’s options in disposing of the Application are: 
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(a) To defer consideration of the application to allow further evidence to be 
provided to the Sub-Committee 

(b) To grant the licence as applied for subject to standard conditions 
(c) To grant the licence subject to specific conditions in addition to standard 

conditions 
(d) To refuse to grant the licence 

3.17 When coming to a decision, the Sub-Committee must consider the contents of 
this report, the evidence heard, and the grounds of refusal outlined in the 
Legal Test attached at Appendix 4.  Supplementary advice and information 
can be requested, if required. 

3.18  If the Sub-Committee refuses the application, the same applicant cannot apply 
again for a period of one year, unless there are material changes in 
circumstances. 

Date by which application must be determined 

3.19 Section 3 of the Civic Government (Scotland) Act 1982 requires a licensing 
authority to determine an application within 12 months of the date of receipt of 
the application.   

3.20 This application must be determined by 26th September 2023

Duration of Licence 

3.21 Where the Committee determines that the application should be granted, 
Paragraph 8(2) of Schedule 1 to the 1982 Act provides that a licence shall 
have effect –  

(a) For a period of three years from the date the licence comes into force; or  

(b) for such shorter period as the licensing authority may decide at the time 
they grant or renew the licence.  

4 Council Priorities, Implications and Risk 

4.1 There are no Council Priorities identified in respect of this matter as the Sub-
Committee is considering the application as the Licensing Authority in a quasi-
judicial role and must determine the application on its own merits in 
accordance with the legal tests set out in the relevant legislation. 

4.2 There are no Risks identified in respect of this matter in terms of the 
Corporate and Directorate Risk Registers as the Sub-Committee is 
considering the application as the Licensing Authority in a quasi-judicial role 
and must determine the application on its own merits in accordance with the 
legal tests set out in the relevant legislation. 

4.3 The table below shows whether risks and implications apply if the 
recommendation(s) is(are) agreed. 

Subject Yes No N/A
Financial X
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Staffing X
Equalities and 
Fairer Scotland 
Duty

X 

Children and 
Young Peoples’ 
Rights and 
Wellbeing

X

Climate Change 
and Sustainability

X

Health and 
Wellbeing

X

Town Centre First X

4.4 There are no staffing or financial implications relevant to the content of this 
report. 

4.5 An Integrated Impact Assessment (IIA) is not needed in this case as the 
Committee is considering this application as licensing authority in a quasi-
judicial role and must determine the application on its own merits in 
accordance with the legal tests set out in the relevant legislation. This 
application does not engage any of the areas included as part of the IIA. 

5 Scheme of Governance 

5.1 The Monitoring Officer within Business Services has been consulted in the 
preparation of this report and any comments have been incorporated into this 
report. 

5.2 The Business Services Committee is able to consider and take a decision on 
this item in terms of Section C – Business Services: 1 – Committee Functions: 
1.1 (a) of the List of Committee Powers in Part 2A of the Scheme of 
Governance which enables the Committee to decide on all policy issues and 
resources matters relating to the Civic Government (Scotland) Act 1982 
matters with implications across Area boundaries where objections or 
observations are received. The Committee determined that the licensing 
function should be delegated to the Business Services Licensing Sub-
Committee.  

Alan Wood 
Director of Environment and Infrastructure Services 

Report prepared by:- Lucas Duncan, Civic Licensing Standards Officer (Protective 
Services) 

Date: 4th April 2024
IDOX Reference: STL/00863/23 

Appendix 1 – Copy Application Form and Related Paperwork 
Appendix 2 – Copy Representation 
Appendix 3 – Written Submissions 
Appendix 4 – Legal Test 
Appendix 5 – Procedure for Remote Licensing Hearings 
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APPENDIX 1 

COPY APPLICATION 
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N.B. Isobel McRorie is not an applicant. They are the day-to-day manager, and 
the above correspondence address is their home address. 
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N.B. The above-named Isobel McRorie is responsible for day-to-day 
supervision of the premises to be licensed. 
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APPENDIX 2 

COPY OF OBJECTIONS 

a) Nigel Dyer, amended objection letter dated 26th December 2023 
b) Jonathan Machin, amended objection letter dated 27th December 2023 

c) Neil Fraser, amended objection letter dated 24th December 2023 
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a) Nigel Dyer, amended objection letter dated 26th December 2023 
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b) Jonathan Machin, amended objection letter dated 27th December 2023 
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c) Neil Fraser, amended objection letter dated 24th December 2023 
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APPENDIX 3 

WRITTEN SUBMISSIONS  

(TO BE CIRCULATED IF LODGED IN ADVANCE OF THE HEARING BY THE 
PARTIES)
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APPENDIX 4 – LEGAL TEST 

Civic Government (Scotland) Act 1982 (Licensing of Short-Term Lets) 
 Order 2022 (as amended) 

Section 44 and Schedule 1 of the Civic Government (Scotland) Act 1982 
Applications for Short-Term Let Licences 

2. LEGAL TEST 

A Licensing authority SHALL refuse an application to grant or renew a licence if, in 
their opinion: 

a. The applicant or, where the applicant is not a natural person, any director of it 
or  partner in it or any other person responsible for its management, is either –  

i. For the time being disqualified from holding a licence under Section 
7(6) of the Act; or 

ii. Not a fit and proper person to be the holder of the licence 

b. The activity to which it relates would be managed by or carried on for the 
benefit of a  person, other than the applicant, who would be refused the grant 
or renewal of such a licence if they made the application themselves;  

c. Where the licence applied for relates to an activity consisting of or including 
the use of premises or a vehicle or vessel, those premises are not or, as the 
case may be,  that  vehicle or vessel is not suitable or convenient for the 
conduct of the activity having regard to- 

i. The location, character or condition of the premises or the character or 
 condition of the vehicle or vessel 

ii. The nature and extent of the proposed activity 
iii. The kind of persons likely to be in the premises, vehicle or vessel 
iv. The possibility of undue public nuisance; or 
v. Public order or public safety;  

d. the applicant would not be able to secure compliance with –  

i. the mandatory licence conditions,  
ii. the standard conditions and any further conditions,  

e. the application does not contain the information required under paragraph 
1(2), (da)1, or (db)2 (the consent of the owners of the premises), or 

d. There is other good reason for refusing the application; 

And otherwise SHALL grant the application. 

1 Where the applicant the is not the owner of the premises, or the land on which the premises are located – (i) the name and 
address of the owner (or, as the case may be, each owner), and (ii) a declaration from the owner (or, as the case may be, each 
owner), or a person authorised to act on their behalf, that they consent to the application.   
2 Where the applicant shares ownership of the premises, or the land on which the premises are located – (i) the name and 
address of each other owner, and (ii) a declaration from each other owner, or a person authorised to act on their behalf, that 
they consent to the application.
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1. In terms of Article 4 (1) of the above Order, a licence known as a short-term 
let licence, SHALL be required for the use of premises as a short term-let, 
accommodation that is on a single premises requires only one short term 
licence.  

2. Article 3, states that a “short-term let” means the use of residential 
accommodation provided by the host in the course of a business to a guest, 
where all of the following criteria are met:  

a. the guest does not use the accommodation as their only or principal 
home,  

b. the short-term is entered into for commercial consideration,  
c. the guest is not –  

(i) an immediate family member of the host,  
(ii) sharing the accommodation with the host for the principal 

purpose of advancing the guest’s education as part of an 
arrangement made or approved by a school, college or further 
or higher educational institution, or  

(iii) an owner or part-owner of the accommodation,  

d. the accommodation is not provide for the principal purpose of 
facilitating the provision of work or services by the guest to the host or 
to another member of the host’s household,  

e. the accommodation is not excluded accommodation.  
In terms of Schedule 1, Paragraph 1 of the Order, excluded 
accommodation means accommodation which is, or is part of –  

(i) an aparthotel3,  
(ii) premises in respect of which a premises licence within the 

meaning of section 17 of the Licensing (Scotland) Act 2005 has 
effect and where the provision of accommodation is an activity 
listed in the operating plan as defined in section 20(4) of that 
Act,  

(iii) a hotel which has planning permission granted for use as a 
hotel,  

(iv) a hostel4,  
(v) residential accommodation where personal care5 is provided to 

residents,  
(vi) a hospital or nursing home,  
(vii) a residential school, college or training centre,  
(viii) secure residential accommodation (including a prison, young 

offenders institution, detention centre, secure training centre, 
short-term holding centre, custody centre, short-term holding 
centre, secure hospital, secure local authority accommodation, 
or accommodation used as military barracks),  

3 ‘aparthotel’ means a residential building containing serviced apartments where – (a) the whole building is owned by the same 
person, (b) a minimum number of 5 serviced apartments are managed and operated as a single business, (c) the building has a 
shared entrance for the serviced apartments and (d) the serviced apartments do not share an entrance with any other flat or 
residential unit within the building – ‘serviced apartment’ means a flat or residential unit in respect of which - (a) services are 
provided to guests (such as housekeeping, a telephone desk, reception, or laundry), (b) each flat or unit contains its own 
washing, cooking and dining facilities separate from each of the other flats or units, and (c) there is a management system in 
place to prevent anti-social behaviour and to impose limits in respect of the maximum occupancy of the flats or units.   
4 ‘hostel’ means a building, other than a dwellinghouse, in which there is provided for persons generally or for any class or 
classes of persons – (a) residential accommodation, and (b) either or both – (i) meals, (ii) cooking facilities.
5 ‘personal care’ has the same meaning as in the paragraph 20 of schedule 12 of the Public Services Reform (Scotland) Act 
2010.
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(ix) a refuge6,  
(x) student accommodation7, 
(xi) accommodation which otherwise requires a licence for use for 

hire for overnight stays (does not include an HMO licence 
granted under section 129 of the Housing (Scotland) Act 2006),  

(xii) accommodation which provided by the guest,  
(xiii) accommodation which is capable, without modification, of 

transporting guests to another location,  
(xiv) a bothy8, or 
(xv) accommodation owned by an employer and provided to an 

employee in terms of a contract of employment for the better 
performance of the employee’s duties.   

f. The short-term let does not constitute an excluded tenancy.  

In terms of Schedule 1, Paragraph 2 of the Order, an excluded tenancy 
means a tenancy within any of the following definitions –  

(i) a protected tenancy (within the meaning of section 1 of the Rent 
(Scotland) Act 1984), 

(ii) an assured tenancy (within the meaning of section 12 of the … 
Act 1988), 

(iii) a short assured tenancy (within the meaning of section 32 of the 
Housing (Scotland) Act 1988), 

(iv) a tenancy of a croft (within the meaning of section 3 of the 
Crofters (Scotland) Act 1993),  

(v) a tenancy of holding situated outwith the crofting counties (within 
the meaning of section 61 of the Crofters (Scotland) Act 1993) to 
which any provisions of the Small Landholders (Scotland) Acts 
1886 to 1931 applies.  

(vi) a Scottish secure tenancy (within the meaning of section 11 of 
the Housing (Scotland) Act 2001),  

(vii) a short Scottish secure tenancy (within the meaning of section 
34 of the Housing (Scotland) Act 2001),  

(viii) a 1991 tenancy (within the meaning of section 1(4) of the 
Agricultural Holdings (Scotland) Act 2003), 

(ix) a limited duration tenancy (within the meaning of section 5A of 
the Agricultural Holdings (Scotland) Act 2003),  

(x) A short limited duration tenancy (within the meaning of section 4 
of the Agricultural Holdings (Scotland) Act 2003),  

(xi) a tenancy under a lease which agricultural land is let for the 
purpose of its being used only for grazing or mowing during 
some specified period of the year (as described in section 3 of 
the Agricultural Holdings (Scotland) Act 2003),  

(xii) a private residential tenancy (within the meaning of section 1 of 
the Housing (Tenancies) (Scotland) Act 2016),  

(xiii) a student residential tenancy9. 

6 ‘refuge’ means accommodation used wholly or mainly for persons who have been subject to any incident or pattern of 
incidents, of – (a) controlling, coercive or threatening behaviour, (b) physical violence, (c) abuse of any other description 
(whether physical or mental in nature), or (d) threats of any such violence or abuse.
7 ‘student accommodation’ means residential accommodation which has been built or converted predominately for the purpose 
of being provided to students.
8 ‘bothy’ means a building of no more than two storeys which (a) does not have any form of – (i) mains electricity, (ii) piped fuel 
supply, and (iii) piped mains water supply, (b) is 100 metres of more from the nearest public road (within the meaning of section 
151 of the Roads (Scotland) Act 1984), and (c) is 100 metres or more from the nearest habitable building.
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3. Section 3B (1) of the Civic Government (Scotland) Act 1982, states that, a
licensing authority, MAY attach standard conditions to a short-term let 
licence, however, these MUST NOT impose a limit on the number of nights for 
which premises may be used for secondary letting10. 

4. A licensing authority, SHALL NOT, in a case where a certificate falls to 
submitted to them (in relation to the display of a site notice) reach a final 
decision on an application to which the certificate relates until it has been so 
submitted. 

9 ‘student residential tenancy’ means a tenancy – (a) for the purpose of which is to confer on the tenant the right to occupy the 
let property while the tenant is a student and (b) to which sub-paragraph (2) or (3) of schedule 1 (tenancies which cannot be 
private residential tenancies) of the Housing (Tenancies) (Scotland) Act 2016 applies). 
10 ‘secondary letting’ means a short-term let consisting of the entering into an agreement for the use of accommodation which 
is not, or is not part of, the licence holder’s only or principal home.
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APPENDIX 5 – Procedure for remote Licensing Hearings (APPLICATIONS) 

(a) Identify whether the applicant and his/her advisors are present. 

(b) Identify whether the Objector(s) and his/her advisors are present. [in turn] 

(c)  If there are no protected convictions, go to (h) below. 

PROTECTED CONVICTIONS 

(d) Where the applicant has protected convictions the Chair should:- 

(i)  Invite the representative of the Chief Constable to satisfy the Sub-
Committee that justice cannot be done unless the protected convictions 
are taken into account.  (In the undernoted case, it is indicated that it 
would be improper to invite the applicant to make comment on the spent 
convictions) 

(ii) The Chair should invite members of the Sub-Committee to ask questions; 

NOTE:  In the case of O’Docherty v Renfrewshire Council 1998 SLT 327, 
it is suggested that “at the least some sort of inquiry as to the age and 
general nature of the convictions would be essential to any proper 
decision. 

(e) The Sub-Committee then has to determine whether or not it is satisfied that 
there is no other way of doing justice than to look at the protected convictions 
in considering the application.  The Sub-Committee MAY go into private 
session to consider the submissions made.  It is recommended, however, that 
the Sub-Committee not reach any decision during the retiral. 

NOTE TO PARTIES 
If the Sub-Committee opts to adjourn the meeting to deliberate in 
private, the parties will be asked to leave the meeting, failing which, the 
Committee Officer will remove the parties from the meeting.  Where the 
hearing is in public, the recording of the meeting will be paused.  On 
resuming the bench, the Committee Officer will contact all parties to re-
invite them back into the meeting.  On confirming all parties are again 
present, the recording of the meeting will be restarted 

(f)   Thereafter, the Chair should: 

(i) Call for a motion regarding the protected convictions 
(ii) Call for a seconder to the motion 
(iii) Call for any amendment to the motion 
(iv) Call for a seconder to any amendment proposed. 
(v) If there is no amendment, the Chair should confirm with the Sub-

Committee that the decision is unanimous.  [This will be done by roll 
call vote for transparency purposes]

(vi) If there is an amendment, then there MUST be a vote.  The Chair has the 
casting vote. 

(g) If the Sub-Committee has determined to consider the protected convictions, 
they will then be circulated to Members separately by email for the Sub-
Committee’s perusal. 
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NOTE FOR PARTIES 
Where the hearing is in public, the recording of the meeting will be 
paused until the Chair is satisfied that all members have read and 
understood the document circulated, at which point the recording will be 
restarted 

THEREAFTER: 

(h) Invite the applicant to speak to his application (outline to the Sub-Committee 
why the application has been made and make any comments in relation to 
any observation/objection made in respect of the application) 

(i) Ask the Objector(s) to speak to the Objection(s) or Observation(s) [in turn] 

(j) Give the applicant an opportunity to address any issues raised by the 
Objector(s). 

NOTE TO PARTIES 

 Presentation of a case may be through the use of documents 
(which must be provided to all parties prior to the start of the 
Hearing), oral submissions made at the hearing, written 
submissions lodged no later than 7 days in advance of the hearing, 
or a combination thereof; 

 Cross Examination by the parties is not generally permitted 
 Hearsay evidence is admissible. 

(k) Members MAY then question all parties present. 

(l) Chair should invite concluding remarks (objector(s) then applicant), but no 
new evidence, before considering the application. 

NOTE TO PARTIES 
Once you have been asked to make concluding remarks you are not 
entitled to speak again, unless to answer a question from a Sub-
Committee Member. 

(m) Members may then deliberate the application and/or ask for legal advice if 
required.  Members can choose to deliberate the application in private, 
however, no decisions will be made during any adjournment to deliberate in 
this way. 

NOTE TO PARTIES 
If the Sub-Committee opts to adjourn the meeting to deliberate in 
private, the parties will be asked to leave the meeting, failing which, the 
Committee Officer will remove the parties from the meeting.  Where the 
hearing is in public, the recording of the meeting will be paused.  On 
resuming the bench, the Committee Officer will contact all parties to re-
invite them back into the meeting.  On confirming all parties are again 
present, the recording of the meeting will be restarted 

(n)  Thereafter, the Chair should confirm with Members that they have sufficient 
evidence upon which to make a decision. 
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 If the Sub-Committee determines that there is not sufficient evidence upon 
which to make a decision, the application will be deferred to a future 
meeting of the Committee for further evidence to be obtained. 

 If the Sub-Committee determines that there is sufficient evidence upon 
which to make a decision, the Chair will then: 

(i) Call for a motion  
(ii) Call for a seconder to the motion 
(iii) Call for any amendment to the motion 
(iv) Call for a seconder to any amendment proposed. 
(v) If there is no amendment, the Chair should confirm with the Sub-

Committee that the decision is unanimous.  [This will be done by roll 
call vote for transparency purposes]

(vi) If there is an amendment, then there MUST be a vote.  The Chair has the 
casting vote. 

(o)  The Legal Officer will confirm the decision taken by the Sub-Committee 

NOTE TO PARTIES 
The parties will then be asked to leave the meeting, failing which the 
Committee Officer will remove the parties from the meeting. 
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